aborption material had still not arrived; (3) on August 1, 1979,, an extension
was granted to August 21, 1979, after a noise survey performed on July 31,

1979, showed that the noise level around the operator of the cited shovel
was 196% of the permissible limit (at the time of that survey, a sound bar-
rier curtain had been installed but apparently had not been installed tightly
against the ceiling and walls of the cab); (4) on February 6, 1980, an exten-
sion was granted to March 26, 1980, because the plant had been shut down and
the inspector was therefore unable to perform a noise survey; (5) on June 4,

1980, an extension was granted to July 3, 1980, because the shovel had broken
down and the noise survey could not be completed.

Precisely one year later, on June 4, 1981,  a section 104(b) withdrawal
order JL/ was issued (Order No. 312018). The order provided as follows:

"No apparent effort was made by the operator to reduce the
noise level of the Manitowac clam shovel in order to elimi-
nate the need for hearing protection on five previous at-
tempts to survey this machine.  It either broke down early
in the survey or was not running at all during an inspec-
tion of this plant.  The operator had insulated curtains
installed on the shovel but they were not being used.  The
noise level on the shovel was 192% of the permissible limit
at 5 hours of the survey when this machine went out of ser-
vice again.  Ear plugs [sic] worn by operator of shovel.

Four days later, on June 8, 1981, the withdrawal order was modified after
the soundproof curtains were reinstalled by the operator and a muffler was
placed over the exhaust.  A sound level meter indicated a reduction in noise
levels from "102 dBA's to 92 dBA's".  Additional controls were accordingly
required to bring the noise level to within permissible limits.  No subse-
quent action has apparently been taken on this equipment as the operator has
withdrawn it from service.

There is no dispute in this case that the cited Manitowac shovel emanated
noise levels above those permitted by the cited regulation, and indeed, that
the shovel emanated noise when first cited at 189% of the permissible level.
Smith's principal defense rests upon the language of the cited regulation
which provides in part as follows:

ly  Withdrawal orders may be issued pursuant to section 104(b) of the Act
after a violation has been cited under section 104(a) and .has not thereafter
been time abated.  The validity of the section 104(b) withdrawal order is
not in itself at issue in this civil penalty proceeding.  Insofar as the order
concerned a failure to abate the cited violation, however, it may be relevant
evidence under section 110(1) of the Act in determining the amount of any
penalty that may be imposed.
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